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SUPREME COURT SYLLABI.

[Publishied in The Tusu-k- Srate Journal,
May 13, Y016.)
0,10
. Appellee,
Vi
e Leavenworth Light. Heat & Fower
Company, Appeilant.
Appeal from Leavenworth Coaoty.
\EF

IHMED.
Syiiabun

No
Autonla Su

Johmaton, €. J.

AE}
Court,
s ndl muintain-

setrie company bullt &
ol Iim:hy voltage wires aboat
MITE gronnd along the
tokl ted] portion of a
il on were propecly

el a syste

thirty feet
streat in A th
elty When b :
od ns the law ™
','L'{:ii'.f,.’u..\.a rotted wo thut the wires lind
oen neariy bage for a nomber of years. A
amall wire with o stone sitached leadd been
firown over the unlinulated wires of the
company and supposed te have Teen o
Ly boys nt i Lur tho evidence did not
phow by wl ow or when Hu"\l'll;.- ::“l;

e af the manpany.
SRing ug f' W \'lnk- wlde of the
tie stnall wire fu bis hand
nelghvor u--llv'lhl: that l]ll;
o 1 that Lis clothes wepe o
gli;l ?‘n:l for hetp. The pininniff hearing
the eall Btirried to the ald of the oy who
was siremdy dead and wpos n-u--lm.\‘ him
she recelved un electsl ek cnuning .m--
yer hurns and other iojuries. In o act n!-n‘
Brought by her, It was Forninal 1111.11.!: i
déstrnctive current escaped {2 the wires
of the electric company through Its IIII:F-
Ngenee, that the plaintiff was injured whs |;
she went to the sld of the oy an :.I-_- e
a right to do, and it is held that the jury
wan warrusited 1o finding theat the tl:tf'll-l
ing of the wire over thie uninsulated wire
was an act to be antlcipated by the eom-
pany and aguainst which It should have
previded. that the negiigence of the t‘u;u-
ny was the spproximate cawso of lhll ln-
mrr and that nnder the evidence the E. n_ln-
RI0F wah entitied to recover for the injuries
bher. .

m‘i’-‘!t::t‘rlglri.}?,hiumn .. Porter, J., West, J,
atid Muarshall, J. coucorring.
Duwson, J., digsenting.

oDY. : -
i::::::t e D. A. VALENTINE,
{Benl.] Clerk Supreme Courk
No, 20152
Geo. A, Morris, Appeliant,
¥

B
mes Hettinger, Appellee.
AJ:pm:l frlf‘lr-ﬂlltlgrl‘;?l {_}:'-uul)'.
AFF 20, )
Br the Court West, J.
.,u'lt%:‘rule dmﬁnml in Clark v. Nithols,
%0 Ean. 612, 100 Pae, 626, that in rr-\»mtulng‘
from a forsclosure Judgment the coutrac
rate of Inter

s followed 3
Johnaton, C. o

J.. Porter,
Marshall, J. and Dawnoi, J., concarring.
Mason, J.. dissenting.

A trpe copy. PR
3 D. A. VALENTINE,
ety Clerk Supreme Court

[Beal.}
No. 20,158

H., B. Hayes. Appelles
v
Natter, Appeliant.
Appei*lﬂfcrnns \\'n‘lc'!.u ;n-n County.
AFFIRMELD,
Byiabus. By the Court. Marshall, J.
1. In an action for alander, the proof
of the words spoken pesd mot co respond
in every articolnr with the worils as
charged. t s auffeclent that the wurds
charged as substantislly proved by the

nrld.e::[c:_‘. not error to refuse instructlons
which are falriy covered by ;t;'f:“;w ﬁl\g;xs

Baugh v. Fist, B4 Kon. 740,
i’u_‘, iﬁl )

:L "
¢ to inmtruct the jury that they
:‘11:‘1] mfl::: the plaintift 1if t{u-_v find from
the evidence that the defendant spoke the
llu':ulermln word or words of substan-
tinlly the same meaning.
All the Justices concurring.

Atteat: P¥ . A. VALENTINE,
(Beal.) Clerk Supreme Courkt

No, 20,401.

The Stote of Kansas, Appellee,

Y.
Myron O. Holmes, Aplw-ﬂnu!_
Appeal from Ford County.

AFFINTMED.

" Ay the Court.

t,lnntjl":.l H.Itslr!mutlnm whilch charged in ef-
fect that the defendant thrnurl another
frandnienfly cffectsd a sale of his tesm uf
horses; that he afterwarils approached the
mrehoaser and falsely ropressnted thut the
ruea 80 #nld Lid been stolen from him:
that be then demanded o return of the
team or the payment of thelr valoe; that
the purchaser gave bMlm n chieck for thelr
wilpe which wan the equivalent of money

Al thnt he and his aecompiives thuws comn-

solredl together to cheat anil defrand the

parehaner and had obtaloed & check,
ing of value, by fulse protonses, stated

ires, but the in- |
l\n

|

|

| the real

| unahle
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s
ant’s brother and mother and not treas-
ury stock. e ftrue extent of the Interest
of dpfendant aud bis father nnd brothers
In the unvigation company was only §il.-
UM} nvested o preferred stock, sand hold-
ing of $17.500 of commaon stock of uo value.
Tie foregolug and Incldents]l facta held
sufficient to support o judgment for plain-
tff for the return of the purchase price
und fnterest, Jeas dividemils received.

4. Rule followed that in actions for re-
Tief on the gproumd of fruud, whether that
rellef be for reclssion or dsmages, the
statute of lHmitations does not commence
to operate until the discovery of the fund.

Al the Justices concurring.

A true cupy.
D. A. YALENTINE,

Attest:
[Seal.] Clerk tapreme Court

Mo. =015
J. H, Canfieid, Appelloe,
.,

vs.

The Connecticut Flre Insnrance Company.
of Hartford, Cobn., o corporation, Ap-
pellsnt.

Appeal from Cowley County.
HEVEREED.

Syliabun. By the Court Dawson, J.
Where a lawsnlt arises over an inanr-

anee pollcy and the plaintiff clafms a total

loss and demunds the full amonnt of the
polley, §LOOG, npd the Insurance company
tenders $65W o settlement, and the Inry
finds the less nnder the policy to be $000,
the plaintiff is nnt entitled to have an nt-
torney’'s fee taxed agai the defendauts
as part of the costx

All the Jestices concurring.

A true copy.
Attest: D. A VALENTINE,
Clerk Supreme Court

| Beal, }

No. 20,100,
L. L. Gllmore, Appelles,
Y

Annetts H. Hoskiuson, ot al., Appellants.
Appenl from Heoo County.
teversed and Remnnded.
Syliabum. By the Court. Marshsll,
1L In nn action by one who sucessds
to the rights of apother uoder a contract
for the purchase of veal property by as-
signmwent of the vontract and by gquitclsatm
desd from the contract purchaser, nguninst
the administratrix and helre of the per-
=on making the contract for tho sale of
‘rro]mrt_\'. the axelgnor of the con-
tract mnd grantor in the gquitclaim  deesd
Is incompetent to testify concerning sny
trangaction or communication had person-
ally by him with the deceassd purty to the
contract.

2 Where a contract purchaser of lami,
o make payvments us stlpulated,
executes a warranty Jdeed to n third party.
and at the same time tnkex from that
ety r contract fer the sule anid convey-
ance of land, nod in that contract proin-
lses to pay for the land san amount sub-
wtantinlly equnl to  the conslderation
nawned In the deed nand to pay the taxes on
the land snd retains possession thereof,
the deed and contract constitute n mort-
Enge to secure the payment of the amount
to_be pald under the contract.

A& The estute of cne who by contract
agreed to convey renl property by war-
ranty deed Is not linble to the contract
purchaser or his assignee or quitelsbm
grantee for fallure 1o make a wartinty
deed, where that fallure Is caused by the
failure of the warranty of tha contract
glln‘hnwr who conveyed the real properts

y warranty deed to the ope who con-
tracted to convey the land at the thme the
warratty deed was delivered to hlun

4. A deed to real property mal another
writing showing that the desl Ix n mort-
gage, must he recorded together at the
same time and place, under ssction. 4020
of the Revisod Libws of Oklaboma, 1910, in
order to have effect as 0 recorded mort-
gage: and If not so pecorded, the effect s
the same ns if the mortgage were not re-

J.

In a slander case it Is not error for | corded,

All the Juatices concurring.

A true copy.
D. A. VALENTINE.

Attent:
[Benl.] Clerk Bupreme Court.

No. M.167.
Bamue! C. Kanzlus, et al.,

.

E. N. Jenkins et al., (The Wenstern Casualty
& Guarranty losurance Compouny, Ap}wl—
lant; The BHoard of County Commission-
ers of the County of Barton, Appellee.)

Appeal froin Barton Counnty,
MODIFIED AND AFFIRMED,
Syllabus. By the Court. Johuston, C. I,

A construction company eontracted

Johnston, €. J 'wilh cotunty commissioners to bulld and

rrFalr a number of bridges and the filth-
ful performance of the contract was gusr-
anteed by a bonding company. The con-
struction company failed to carry out the
contract, and the bonding company having
declined fto nssume the burden. the com-
misslonern employed others to furnlah the
work, snd when It was done allowed and
puld the bills deemed to be necessary and
reasonalile for the completions of the con-
tract, but the constenction eompany and
the bonding company refused to reimburse
the commissiovers for the outlay. In this
sction aguinst the contruction and hnudiui

L}

an oftence ntder section 84 of the Crimes | companies the contract s interpreted, an

et
2 The averment that another ull(!lph‘?‘dl

pnd co-oporitad with the defendant in whi-

taining the check by false preteuses did |

the churge ngmninst the defend-

not vitiate the

ant nor leave room for doubt as to
o alleged.
d:‘l.mln aach o prosecution an essential ele-
ment to be proven Is that the fravd wan
sccomplistied by the false pretensca alleged
and althaugh the monsey had not been paid
on the check when the defendant was ar-
rested and was subsegquently restored to
the drawer, It was a thing of value whon
fven an there was money in the baak for
payment and therefore the frand was
aecomplished and the offence charged was
compiete when the check was obtalned by
the defendant.
4 A restorntion of check, money or
fraudulently obtained h{ AD Ac-
m

prOpeTLy Toslity

oused does nol wash away the er
of him acts. =
. ' he State v. Lewls, 26 Kan. 123, over-

ruled,
All the Justices concurring.

trus copy.
:ttnt:k o D. A, VALENTINE,
{Beal.] Clerk Suprems Court
No. 20,158,

Tokin Glllés, Appelles,

R
George 5. Linscott. Appeiiant.
Appes! from Lenvenworth Cousty.
AFFINMED.
Byilabusn By the Courl Duwion, J.

1. The evidence to support allegations
of fraud i1 the purchase of corpornte stock
by piaintiffs agent exsmived and found
sufficient to fustdfy the court’'s refusal to
grder nn iowtructed verdiet.

=  IL im not necessary to state all the
law of & cuse I one Instroction to the
Jury. and n single Instruction which la
vorrect so far as it goea cannot be ex-
clsad fronu 1ts context and Interprefed to
govern Lhe entire rontroversy without re-

I o other nappropriate [natructions
whiclh were nlso given,

A& Where the muin issne in an action to

yecover the purchase e of corporate
stock from the plaintiffs agent was on
the question of the ngent’'s fraudulent con-
duet In procuring ontstandlpg stoek In-
gtend of trensury stock, the jury were ask-
el this aguestinn:

Mg, N Did the defendant tell the plain-
Lff ot tho tiwe of ench of sald purchases
that e could purchass prefereed stoek (n
the Mahogany Lonmber and ‘Transporiation
Lompany ot 4 hundred dollurs per shure*”

The jury's first answer wan:

A The evidence shows (mee checka to
M L& T, Co) that defendant led plain-
i to belleve " was from sald cou-
putty, and v 00 peér slinre

mn mation dant the jury were

to retire and menko a more definita
to this question, and
arrected anawer was “Yem'

MELD that by the ald of the first an-
‘mwer and the other I;\w'i!ﬂ findings, it in

jory d4id pot lotend to adopt
econtentlon thet he was au-
prchass outstanding stock;
Wlso that the defendant wa
ot et to Iudgment on this 1

A The plaintifr ated the defe
L banker {n whotn nail fmaplielt
it : ll-qﬂu-l nranli- invontinent for
Cpeney. "l ddefendant o
j )vfbl!"w k of u navig UPGNY.
&;ﬂn = atl hin futhor and brothers

npany to the ex-
_ yvil nndertook to procnre
from the company plaln-
A k for $500 pay-
bl te the mpany for sight shares «
stock provared for him by Hefendan

o r. the defeadaut i n"r e
n nodaer

I whares for r
‘bleh were. also pald
fnttffs cheek for $2.000 in favor
¥ he company never re-
m or thelr procepds nor did
ko to enhnaoee the onr-
. The chreks were
it withont endorsemont
snorpsd of by defemdant,
the  COFpOT whivh defendant
1 to. plalutiff was
stock aoguired from defend-

14
were Interested
a0t of FW.

e

te capita

! " i by il
anil the procesd
Bt

although found te be somewhat ambigu-
ous s held to be valld: that upon the de-
fault of the constuction company and the
refuanl of the bonding company to com-
plete the work the commissioners were an-
thorized to employ a bullder to finish the
work and te be entitled to recover for lnbor
and other expenses reasonnbly necesmary to
complete the work In sccordance with the
contract, and that the plan adopted of pay-
Ing such bullder the coat of lubor and mn-
terial and s ‘wr cent for general expennen
for things not easlly numerated and which
nppear to be reanconably necessary, la per-
minsibie,

2, The construction company which
agreed o construct a bridge with a con-
creta floor lafd the conerete In the latter
part of March in the presence and with the
consent of an Inspector employed by the
county commissloners. The night follow-
Ing there was 8 sudden change of tempers-
ture which resulted in freexing nnd .Ff o=
tegrating the concrete mo that the floor L
to be relald. No provision was mnde in
the contruct to relisve the contractor from
the effects of frosts, storma or like cas-
unlty. Held, thet the losa caused by the
freexing of the copcrete falls upon the con-
tractor.

All the Justices concurring.

A true copy.
D, A. VALENTINE,

Attent:
[Seal.] Clerk Supreme Court

No. 20170,
Mra. Wi, B. Orr, Appellee,

TE.
The Missour! Pacific Rallway Company,
A - Appellant.
ppeal from Wyandotte County.
Third fﬂvlllon. £
AFFIRMED.
Syllebun. By the Court. Weat, J.

1. The evidence examined and found to
support the general verdiet. The special
findings examined and beld not essentially
Inconsintent with one another or with the
genernl verdict.

2. The rtule that the genera! findin
must, If posstble, be harmonised with the
general verdict, followel.

3. The practice of procuring or attempt-
ing to procure for 1 nominal sum a release
from one still suffering from the exclte-
ment and pain of a récent Injury is not
to be encournged or Judlelally approved.

All the Justices cobcurring.

A true copy.

Attest : . A, VALENTINE,
[Seal.] Clerk Bupreme Court
No, 10,908

busivess under the
& Gow, Appelles,

Artemns Warl, doln
firm name of “'urﬁ

VA
The Abllenan Sales Company, A llant.
Appeal from TMekinson (.'olil-‘t{‘le)'.
DISMISSED,

Syllabus. By the Court. Marshall, 1.
1. Under section M5 of the code of civil
swrocedure, an. appeal can not be taken
rom an order granting a continunnce.
2. Where a demurrer to evidence has
been filed, It s wot error from which an
appeil ¢an be taken to grant a contlauance,
on n verbal request thesefor, te procure
additional evidence, although the demurrer
Is not disposed of and la good as against

the evldence Introduced.
All the Justices conourring.

A lrite copy.
A. VALENTINE,

Attest: 3
LSeul.) Clerk Supreme Court

No. 20,500
The City of Geodland, Appeliee,

T,
L. W. Papejoy. Appellant
Appeal from Sherman County,
REVEHRSED.

Srilabun. By the Court. Burch. J
A sectlon of an ordlnance of a ety of
the second clsss made It nnlawful for an
awner or ocrupsant to deposit tin cmnae,
manure, ashes, gurbnge, and other refise
matter on his lots or to allow such atter
to repeiin on his lots. The condition that
the rofuse matter shoold be offeusive tn
others or detrimental to the poblie heslth
or wolfare was not m'oguur&. no distite-
tinn wus made between noctons sl in-

nocucus deposits or lations, and
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offénse was eomplete if any of the things
mentioneéd  were  d ed or all 1 to
remaln, whatever the guantity, clrenm-
stunces, or length of time. Held, the sec-
tona of the ordionnee was  beyond the
authority conferred on citles of the second
clane to sevure the genern] bealth ‘sud to
prevenat nnd remote  noisancen,

Mawou, J., Porter, J., West, J., and Daw-
son, J., concurring,

Johnston, ¢, J., and Marshail, J., dis-
senting.

. A. VALENTINE,
Clerk Supreme Court

No. 10863,
Rosa A, Null, Appellant,

VAL
A I::] ;). l‘utlnl. .\!p llee.
Ppe rom Hedgwick County.
Secg’nl:ll !lg;-ll:lﬂu.
AFFIRMED.
Syllabus, By the Court,
The nction was one against a so-valled
agent amd trustes for money coming into
his hands for which be bud not accounted
after demand therefor.
closed

Durch, J.

The
that the money came

wittion dis-
nte the de-
fendant's hunds more than threw years bhe-
fore the actlon was commenced. In re.
sponse to o motion the cotirt ordersd the
plaintiff to make the petitlon defiuite and
cvertuln by statlng approxtmmately the date
af the demand, nop-compliance with which
guve rise 1o the cvause of action. The
plaintiff was woabie to comply with the
order. Held, the actlon wns properly dis-
mlened.
All the Justices concurring.

A true eopy.
A. VALENTINE,

Attest: D.
[Seui.) Clerk Supreme Court

No, 20,208
Albert W. Tarxlor, Appelles,
A

Sulzberger & Sons Company, Appellant,
Appesl from Wyrandofte District Court
First Idvislon.
REVERBELD.

Syllabus. By the Court. West. J.
1 An aduit son marcied and licing with
his wife and elillCren, separate from  hils
mother. Is not a wewmber of such mother's
famlly within the meaning of rhe Work-
wen's Compensatlon Act. Laws of 19138,
chapter 216, sevtion 4,
2 Tt s ust the purpose or polier of
the statute fo continpue compensatlon to n

| pany is Hable thercon.

depenident mwinor after reaching the age of |

elghtern yoors unless physicaily and ten-
tally incapable of enining wages, pr to
nward compensation to an adult mareled
=om the head of o famlly lving =eparate
from thut of his mother who from her
wiged as an employee made smindl eon-
tribintiong towards Lix support, e being
phyeleally and mentally capahle to earn
nud actually enaning fair wugen,

All the Justices cuncurring.

A true copry.

Attent:

{Se

VALENTINE.
il )

A
Clerk Supreme Court

No, 10841,

John W, AMaptthews, Appellant,
¥

L A, McNelll,

e .
Appeal from  Labette
AFFIRMED.
Srilabus Ny the Court. Mapan, J.

L The invalidity of n note aud mort-
guge, attneked an feaodulent and vold be-
cause glven in pursnance of A contraet
contrnveniug pablie poller, held not to be
extablishod aw a4 matter of Inw by the un-
dispnisd facts ar the findings of the Jury.

= No one but the cllene epun found an ap-
penl upon  the mdmission of ovideouce In
violatlon of the privilege with respect to
vonfldential communications to an nttor-
ney.

3. An Instructton Umiting the effoct of
evidonve heid not fo have been prefudicinl
to a party who obiected to lis admission
for any purpose

. In an netlon to set aside n compro-
mise of & disputed cinim ax frawdiulent
and uncounsclonnble, the defendant muy
show statements made to him by ofher
persons, if they tend to show his own
Bomnd falth,

5, Varlous ltemr of evidence held
have been properly admitted.

& In an sction for rellef on the ground
of frand an instruction that the plaintiff
must satisfy the minds of the Jury by the
fair welght or preponderance of the evi-
dence does wot lmpose too severs a re-
quirement upon him

7. Varions Instructiona beld
erroneous as introducing
sUes.

B Varlous specinl guestifons submitted
by the court to the jury held not to show
n trial on a wrong theory.

. A judgment on a note and mortgnge
may. be rendered on o verdiet In favor of
the holder which does not state the nmonnt
iue, where the oply question fn dispute
wne thelr valldity.

All the Justites concurring.

A true copy.

Attent : D. A. VALENTINE.
[ S=ul] Clerk Supreme Court
No. 10,888
J. W. Stark. Appelles,
¥

.
Hunter M. Meriwether, et nl., Defendants,
Hunter M. Meriwether. Appellant.
Appeal from Wyundotte County.

Divialon &

AFFINMMIZD.
By the Court. Porter. J.
Whether accertlous have been formed
from the main bank of n stresm to an
istand In the channel or from the Island to
the bank Is o question of material fact to
be determined from the evidence, construed,
of course, by reference to well estiablishiced
}lrlun-lpln governlug the law of aceretions.

t is none the less o gquestion of fact

2. The proper method or rule for appor-
tioning nccretionm on rivers or other bodies
of water between adioinlng propristors de-
pends upon varyving clreumsanees aml con-

- -
et al., Partners, ete., Ap-

County.

(L0

not ta be
extranecus s

Syliabus,
1

dittons so that it in lmpracticable (o state o | gaeed from performing Ia

genernl rule that will apply ln all cnmes.
3. Om the facts stated In the opinion,
held, that the adoption of a rale of wppor-

| employee who as s result of an injory

o - ]

LEGAL,

an action to qnlct_:h'é ‘title thereto an;l ‘to
determine adrerse claime,
All the Juatices coucurring.

A trie copy. !
Attest . D. A. VALENTINE,
Clerk Supremse Court

{Seal.]
No. 109018
T. B. Bhannon, Appelles,
YE.

Albort Abrams, et al, Appeliants.
Appenl from Allen County.
AFFIRMED.

Brilabus. By the Conrt

L Where an action is for the recovery
of money only the question whether the
supreme conrt hns Jorisdiction te review
the Julgment at the Instigation of the
party ordered to pay it, depeuds upon the
amount, exclosive of costs, which the
niuwul.nt is required to pay,

2 Under section O of the eivil code
wiiere the uetlon Is for the recovery of
1enoey only, the right of appellant to have
his cnuse reviewsd by the supreme court
depends on the asppregate sum of money
which be Is required by the jndgment to
pay, and Is not affected by the fact that
the Judgment is only the total of & series
of Indgments on s#pRrTAte COUnIE Ne one
which If conshiered lodependently wonld
be for a_wum Inrge wnough to eonfer juris-
diction for review by the sapieme conrt

3. Where a plaintiff has acquired title
to o number of outstanding clitims agalnst
r defendaut und his surety, and brings a

Dawson, J.

single netlon thereon, setting up each claim |

In separately stited and owmbersd canses
of oction, eacli ong of which s for a sam
of money lesx than $100, and where the
plalutitt prevalis i the action and sepacnte
fudgments ure glven on each count, and an
aggTegate  judgment Is awarded in  his
fuvor for a saum of motey Iun excess of
$100, wectlon 30 of the oivll code glves the
defendant o right of appenl to the suprems
eouri.

4. Where contractors agree to build a
rond and to pay “for dall laber and mna-
terial and all other obligations or ilabil-
Itles Incorred i the dolug of the sald
work or perforimance of auy of the things
necessary herounder,” amd o surety
pany, for o valypable consideration, guaran-
tees the performance of the contract, and
where the contractors fall to pay the nec-
ersary and pertinent  bills  locurred by
them In sueh undertaking, the sorety com-

4. In a vond bullding contract, whirh
numed the quarry whers the materials for
the rond were to be obtained, the con-
tractors fallesd to pasy the fccessary pnd
pertinent acconnts for dynsmite, for conl
vonsimed In the engine which operated the
rock erusher, for Inmber, for the rent of
the quarry nnid for the rent of tools. Held,
that the surety compapny was linble Tor
the payment of these sccounts uuder its
surety obligntion,

Johinston, €. J., Mason, 3., and Marshall,
J.. eoncarring.

Boareh, J.. Parter, 0, oud West, J.. dis-
senting from Eylinbus No. 5 and corre-
sponiling lmr:ltm of the oplnlon,

All the Jdnatices concurring.

A tnie cupy.

Attest :

IBenid

D. A, VALENTINE
Clerk Suprvie Court
No. 1H.015,

Abe Dancloger et al. Partners, ete, Ap-
peliants, ¢
T

I G Cooler, Appeliee.
Appeal fro:n Shovnee County.
(Diviston No.
AL F LMD,
By llibus. By the Court Mnoson, J
1. A controversy 48 to the application of
a pavmenl made by n debtor behl to be
mettled by the verdlet and judgment.
a2, A princlpal who employs un sgent to
make collections  under clrrumstioces
which make the net o violatton of the
eriminal Inw. can not
for the recovery of the amount collected.
& Under the circumstances of this ense

It will not be presumed that the sale of jp- |
toxieating Hquora Is forbldden by the laws |

of Missouri.

4. One who shipa Hguor te his own o
ier and delivers the
other to enable Lim to recelve It for Lis
own use, therely violaten the proviston of
the Koavans statite forbididing a person to
whom Intoxicating Hguor has been
aigued to give to any other person an order

i the cnrrier for 1t, with the purpiss
of rmabiling hlm to recesve It for himself.

The stntute reforred to in the forogo- |

Ing parngraph. ns appriied te o shipment
from annther state into this, nnider the vir-
cunmstancen there stated, in not lovalld na
fnvolving an unduoe Interfercnce with In-
teratate commores, irrespective of the pro-
vislon of the Webb-Kenyon aet,

., Where Hyguor s shipped inte this
stute to the order of the shilpper, his rep-
resentative who eollects the purehanse price
and dellvers to the purchaser the hl‘ll af
lnding  thereby violates the aet
gress which provides a punishment for any
person who. In conpection with the inter-
state transportation of intexieating lguer,
ghnll eolleet the purchage price from the
conslguee. oF act as the agent of the buyer
for the purpose of completing the sale
thereol. savipng only in the actunl trans-
portation and dellvery of the same.

Al the Justices coucurring.

A true copy.

Attest:

D. A. VALENTINE,
[Beal.]

Clerk Supreine Court.

No, M0
8, 0. Galley, Appellee,
¥

Manufacturing Company.
Appellant.
Appeal from Wyandotte County.
Third Divislon,
AFFIRMEILL
Syllabus Nty the Conrt. Marahnll, 1.
1. Unider the workmen's compeantion act
(Laws 1911, ch. 218; Laws 1003, ch, 216) an
to

Peet Brotliers

| hin fingors, can not tightly close them fn
I|I|l haml sand s 1herehy rendered less able

|

tionment between two adiolning proprie- |

tors by which each poquires o frontage on
the new shors \Iﬂ]l‘lﬂl‘tlﬂhll to his frontage
on the old ane, by an extension of the orlg-
lonl mide lines, will not be disturbed.

All the Justices concurring.

A true copy.
A. VALENTINE,

Attest; D.
(Beal.] Clerk Supreme Court

No. 10,804,
Vida Malet, Appellen,
e

James Haney, ot al. Appeliant.
Appeal n.:ltltmb El'l}ltrmnn County.
LA

MELD.
Byilabus By the Court. Weat. J.

1. A tax Adeod however tlect In form
and valid In luw does not glve the holder a
right to take possession by foree or vio-
of the lanil described ln stel deed.

2. Error In charging that an attorney’s
feo muy be allowed wus rendered harmless
In this case by the subsegquent remittitur
of such fee.

3. The mtatute prescriblig no qualifiea-
tlous for commissionern in partition. the
appolntment of witnesses in the cnse who
had teatified as to the value of the property
involved did not of itself work material
prejudloe,

4. A mistake in the charge ns to the date
when the defendant obtained a eertiin quit
elalm  deed was not substantially pre-
judicial, full opportunity belng had to cor-
rect such date In the argoment by reference
to the evidence on that polnt.

G. The remittitur of a substantial por-
tion of the suom awarded by the jury was
not a confession of passion or prejudice. a
reaaltitur belng proper only In the absence
of Ynllinn and prejudice,

All the justicea concurring.

A true cops.
D. A. VALENTINE,
Clerk Bupreme Court

No, 19014,
The FParmers & Merchants Bank of Court-
land, Appelles,
v,

E. B. Tipton and & L, Tipton., Appellants.

The Swedlabh-American State Hank eof

Courtland. Al]',llwllﬂ-
Anpeal from Republic Cousty.
AFFIRMED.

Syllabum. By the Cowrt. Johnston, . J.
A vendor sold land under an agrecment
with the vemiler to give a werchantabile
title and place blm (o possession of the
same. the agreed coaslderntion being pald
to the vendor. ‘The persons from whom
the vendor neguired the jand aopd who were
In possesalon of the same wet op a claim
that the deed thoy bad executed to the
venidor was in fact a mortgage and they
refused to yield posscssion of the land, sn
that the vendor was tuuabie to enrry ont
his agrecment with the vendee. The ven-
dee  demanded the return of the mobey
which he had pald for the land and re-
fused to bring an sction to quiet his title
aguinat pdverse clalmante, The veudor thea
brovught ao nit_ble action to gulet the

tithe of the land, mwaking the venrdee o par
defendant. ¥Held, that the vendor had an
interest in the land suffi t to maiutain

Ieulm-

to perform his work. is partially lncapact-
(] o9

2. An employes partinlly  Ineapmeltatod
by nn injury from performing his labor,
doen pot lope Lils ght (o compensation
under the workmen's compensation act by
remaining in the or
at his former wages

3 Under the workmen's ony

pensation
act. any stotement, oral or w

tten, made

within the proper time. by which the in- |
Jureil employee mnkes It known to his em- |

ployer that be s clalming compensation, is
sufficient to comply with the stntute.

4. Unider the workmen's eompensition
act. n ¢laim of error in rendering Judgment
withnut alloewing the defendant for pay-
mentn which the workman may have re-
eolved from the employer during his pertod
aof ncapacity s unavalling, where the em-
ployer does Dot rvequest an Instruction to
the Jury covering that question. aml It doecs
not appear that the allowance was not
mandde.

All the Jnstices concurring.

A true-copy.
D, A. VALENTINE,

Atlest:
[Beul.} Clerk supreme Court
20,171

No,
Rebecca M. Elseubise (Al Kelser an Assiz-
nee, ote, Appellant),

v,
J. M. Elsenbise. Anpeilee
Appeal from Gove County,
AFFIRMED

Sxlinbun. By the Court Mason, J.
Where the parties to a divorce snlt file
a stipnintion thet the defesdant shall ¥
# stnted amount as the fee of the
tirf's attorney, and the eause 5 dlsmizwed
without sny order having m  waite In
reference thereto, the court has no jarisdle-
tlon st a subscquent term to render judg-
ment for soch payment.
All the Jnatices copcuring.

A true copy.
Attest : D. A, YTALENTINE,
[Seal.] Clerke fuprems Court

No. '.’0.!4'1:.
Alsx. B. Shuleky, Appeliee,
Ve,

Mary E, -‘;tlullk". Appelinut,
Appeal from Donlphan County.
REVERSED.

Sylinbus, By the Court. I'orter J.
1. If a properly executed will incor-
porates Iy itsell by refereuce a deed not so
executed, the deed &0 seferred to, If It was
in existence #t the time of the execution of
the will and s ®o necorntely ddescribed
therain a8 to assure (18 ldentity, takes ef-

fect an part of the will.

2, A wil] devingd to each of alx children
of the testntor o spectfic 1ouct of land. each
devise followed by the words “for which a
fleedd has alresdy been made™. Ar the spme
time the teatator executed the six depds
reforred to in the will, placed them in ane
envelope with the will and hunded the eu-
velope to a banker with instroetions to de-
Hver the deedn atr his deatl: to the grantees
and to deposit the will in the probate
court. Five yoars thereafter he took the
papers frow the bank. destroyed the will
nud seme of the deeds, and made & new
will aml pew deeds lu
stroyed. EHe then plac
the deeds o an envelopo
to the banker with the =anie

ore.  Heald, that the Jdesds

dve of those de-
the new will and
and handed them
directions as
wera parts

com- |

maintain an aotion |

af Inding to ane- |

won-

of eon- |

ploywment of Lils waster |

= ¥ tucomp
ot ' gleag treatinent eveg whern

- .—

*_

=

v ks "

LEGA.

LEGAL.

HAY fQ. '1'918"' _" ,

LEGAIL.

LEGAL.

the will and testamentsr, in charaetér;
that the execotion of will amd the
deevis constitutes one transaction; that the
inftention of the testator was the
desds abould pot operste until his Jdeath,
nnd that. being parts of the will, they were
subject to revocation.

Johnston, C. J., Burch, J., Mason, J.,
Went, J.. and Dawson, J. concurring.

Maraball, J. dissentlng.

A Lrue copy.

Attent: D. A. YALENTINE,

L " | Clerk Supreme Court

No. 20105
E. H. Van Natz, Appellee,

8.
Nellle F. Snyder, Appellant.
Appesl from Republic County.
IRV ISIES 0

Srilnbus. By the Court Burch, J.
1. A woman was lmilooed to purchase n
hotel through feaudnlent resenfations of
| the yemdor.  The vontract of sale was ex-
eicnuted on both sides, the vendee paying
half the conslderation In canh and exeécut-
tug sl delivering notes sevured by mort.
gnge for the remalnder. After the traps-
acton wun concluded, but on the same day,
u!: rc;uiﬂ- r;il.«-orermll “wb::m.i Tb; '1'""1:
sre puyable wmonthly, nnlog July
913 The vendee pald ten of them, the
lant aon October 10, 1910, aud wmeanwhile oe-
cuplml the prope without complaining
of the frand. 1o January, 1015, the veudor
broughit sult to recover on the unpalil notes
#d o forecloss the mortgnge. 'tplrr veudee
was without business experience amil hal
relled entirely on the vendor whom she re-
garded as a friend.. Nhe was ashamed to
think the syendor hmil beate her, wan
ofrald to make hlm angry aud antagonbstic,
did not know what to do that would do an:
| good, mud was ignorant of her rights unt
I”‘“’ coustlted np sttorney after she wan
suedd. Meld, the froud was net walved or

copdoned and 4 connterclaim for damages
for the (ifference hetween the value of the
| property as it was and an It was repre-
sented to be was wrongfully disallewsd,

| = The firet paragrapli of the aylinbos
of the case of Thresher Co. v, Grobeu, ¢
| Bau, App. 005, 50 Pae. 67, Is gverruled.

All the Justees concurring.

A frue copy.
Attest: N A. VALENTINE,
Clerk Supreme Coort

[Seal.]
. Nn, 20,172
The Citizens Stute Hank of Choutaugua,
Kaonsan, Appeiles,

VA
| The First Natlonnl Bank of Sedan, Kansas,

Alul:ollaut.
Appedl from Chautaugun County,
3 AFFIRMET.
| ByHntius, Iv the Court. Porter, J
1. Sectlon 409 of the General Stututes of
100, ns ame il by sectlon 1 of clinpter
Laws of 101, which prohibits s bank
from ghilog a prefercuce to any depositor
tor creditor by pledging the nssets of the
| bank, applles only to 4 bank wbich is in-
solvent,

2 An agreement In o promissory note

exectited by a solvent bank by which |t
| BErees to glve additlonnl sevaritios in the
ifn!un— upon demand of the jender, is a
valld pgreement only so long as the borcow-
ing Dbank remalns in & solvent conditlon,
The colluteral agrecment i Hmited by the
| statote (Gen, Stat, 1000, ste, 400, amended,
| Lmws 1911, ¢h, 65, see, 1) whicll forblda o
bank to give u preference to any deposltor
or ereditor,

& A solvent bank horrowed $10.000 from
anothier bauk nnd gave (ta promissery note,
pledging at the snme timoe certain  of its
WRRETH as collaternl wecurity. The

| note enntalned u1 ngreement to
give additionn!  secorlty uapon notifica-
tloth by the holder.  Sibsequently, when
the borrowlng bunk was Insoivent. ite offl-
vera ot the demanid of the holder turned
over sdditionn] assets of the bank to secire
the dndeliteduess, Tpon these facts It Is
held that the previous agreement did not
ereate an equitable llen the asscts sob-
sequEntly  turn over, and that replevin
will e at the sult of the borrower to re-
vover the assets turned over in violation
lof the statute,

4 Notwithstanding the statute, which
roliibite banks from preferring creditors,
eonntalng no declaration that any act in vio.
Intion thereof sholl be vold, It In held

[
I

that & creditor who accepts a preference |

from an insolvent bank will not be per-
u‘il'tml to retaln the benefits of the traus-
netion.

5, O the factz stated in the aplnlon It
is held that It was not a conditlon preced-
ent to the plalntiffs right to maintain the
setlon of reéplérin that It tender back ver-
taln sccorities surrenderml by the defend-
lant at the time the additional securlties
were turnsl over.
| Al the Justives coneurriog.

I AT Copy.

Attest: ™ A VALENTINE,
[Beal.] Clerk of Suprems Court.
No, W18
Evena and Hownrd Flre Hrivk Company,
| Appellant,

v,

Fredd Tarry and Eldred Tarey, etre., Re.
vived In the name of Mary A. Tarry, ns
Administratrix, ete., ot al, Appellees.

Appenl from Lenvenworth County.
HEVEHSED.

Syilnbus, By the Court Dawnon. J.
1. Where the fucts und correspondence

show that o sale of sewer pipe was made

“subject o inspection of eogloneer” and

clearly show thut there was no warrnnty.

2 fluding that the sewer pipn was  s&ald

with an oral sl written warmoty that

the articles would pass inspection can not
be suxtalnml.

2L Where gomds are sold suhlect to In-
spection, the veludor I8 not Hable for dam-
apes occasioned to the venides Decauee
such goods do not meet with approval on
Lusped ton.

A, Where sewer pipe Iz solid sublect to

Inspection and part of It s npproved on
fnsnection and part of it which was dis-
approved on laspection s nsed by the veu-
dee elpewhere, and parct of It Ix sold and
the rempinder I8 retained by the vendes,
| the approved plpe must be pald for at the
ngreed purchase price, the pipe used olse-
whore must llkewlse he pald for after de-
ductine a reamonable charge for iz trans-
portation to the place where it wns used,
the plpe sold by vendee must be ac-
connted for, and the remaining pipe re-
tnlned by the vepdes must be pald for at
what It i= reasonably worth.

All the Justives concurring.

A true vopy.
Attost: . A VALENTINE,
Clerk Supreme Court

[Seal.]
No. 20,180
0. W. Jones, Appellee,
v,

The Atchlson, Topeka & Ranta Fe Rall-
way (Company, Appeliant
Appoeal from Bzdg\_wl.c-l'r.’ '('uuntx. (Divizlon
Po ) | R
Reversed aund Remanded.
Sxilabus, Hy the Court. Jslinaton, 5 J.
It s within the power of the legislature
| to require CarTiers to CAFEY pOR<OnIeTs Up-
on frelght reolos and to fix the measnre
of thelr responsibility for injuries suf-
fered by passengers choosing that mode of
travel, and vniler the provinlons of ('hn]_l‘:l-r
| 100 of the Laws of 1900, ane ‘Wwho tnkes
pazage on a freight teatn e e right to
expect preater precautiong for his safety
than silight vare

| gro=s neglligence
All the Juostices concurring.
A

true cupy.
tteut : . A VALENTINE.
[Seal.} Clerk Supreme Court

No. 20,154,
M. Todd and Vertle Todd, Appellees,
Ve

The Grover Produce :‘.‘.umpnnx. Appellant.
Appeal from Rens County.

AFFIRMED,

Syllabus. By the Court. Bureh, J.

The provedings examined und held =
motion  to make the bill of particulars
more _deflnite and certaln was properiy
overruled, the actlon was not prematurely
commenced, and ag ins=truction relatlng to
the defendant's contention. which was not
sustains), wis properly given.

All the Justices coneurring.

A true copy.

Attowt: DA VALENTINE,
[Beal.] Clerk Supreme Coart
No. 20,406
J. H. Ruth, Appelles,
¥s.

The Withersy Englar ¢ y. Appel-

anf.
A 1 from Wyandotte County.
oy (Drivislon Ne, 3
REVERSED.

syllabus. By the Court. Mason, J.

1. In an action under the workmen's
compensation act o M\Mﬂz can be had
only upon the basis of digabllity to labor
resnlting from the injury recelved in the
wourse of employment, without the Inter-
vention of an {ndependent canse. the sep-
arate cousrguences of which admit of defl-
ulte ascertaintment. It can not be ang-
mentedd by the fact that the disabling ef-
focts of the Injory sre inec med or pro-
= - - e

uor to hnld the rorrier @
responsible for any Inck of care Jess than |

Seximpent surgl- | her
the smplores e

responsibie.

2. The evidence 1= held not to Justify a
finding that the permanent character of
an employee's dixability 1s the result of the
injury recelved in the course of his em-
ployment, rather than of uoskiliful
'ﬂ:" treatment, and the verdicl Is set a

t reason and becanse the issue re-
lating to malpra was not sufficlently
presented to the jury. 3

3. In an sction under the workmen's
compensation act evidence of the manner In
which the injury was received is ordinerily
Irrelevant. nod & ¥ glven in that con-
nection of {H treatment of the plaintiff by
the foreman under whom workes] may
be prejudicial as tendlug to srvuse feeling

he defendsnt in the minds of the

Y.
All the Justices concurring.

A true copy.
Attest: D. A VALENTINE,
[Seal.] Clerk Supreme Court

No. 20,188,
The Citizens Bank of Helton, Mo., Appellee,
Th
W. H. Bowden and Fmma L DBowden,

Appellants.
Appeal from Fraunklin County.
FFIRMED.
8ylabus, By the Court Mason, J.

L Under the provisiops of the uniform
| negotinble Instruments sel one who signs
|a mote nR co-maker, althongh in fart &
 surety, 1s not released by an extension
of tiine granted (o the n ipal, In con-
| slderntion of the payment of luterest In
adrance .

2 lrrespective of the statote the release
of the =urety §a prevented In sich o case
by an agrecment ipcorporated in the note
that npon the pagment of interest by one
of the makers thue of payment mizht be
extended without notice to the other.

4. The mere fact that in an actlon npon
a pnote one of the makers pleads sorcty=hip
an a bawls for a defense foundedl ou an
extenslon granted to the principal, does
not require the cowrt, after sustalning o
demurrer to the plea, to make a floding
that such a party 3 a surely, Tor tho
purposs of preserving his cights we agalnst
the principal.

watlcea concurring.

COPY.
H . A. VALETINE,
Clerk  Supreme Court.

No, 20100,
C. H. Rickert, Appeles,
Ve
G. Porter Craddock, et al., Appellanta,
Appeal frem  Morton County.
AFFINMED.

Sy llabun, By the Court. Porter J.

1. The burden of proof rests upon him
wlio asserts that an attorney emplored to
| vollect or sue upon a note had anthority
o compromise or settie his ellett’'s clabm
for less than the smount due thereon, or
who seeks to establish the fact that the
ellent ratifled sueh compromise or settle-
meut,

2. Upon the facts atated in the opinlon
it i held that the trlal conrt rightly dl-
rectedd o vendict for defendants, and that
the evidence was not safficlent to show
a_ratification bi' the clent of the sctlon
of his attorper in aceepting o compromise
or settlement of his clalio upon . note
pllnml in the attoruey’s hands for collec-
tinn.

All the

A trie

Attest:

[Seal.]

Justices concurring.

Copy.
. A. YALENTINE,
Clerk Supreme Court

No. 20,550,
The State of Kansus,

5.

George W, Gaunt, Appellant.

Appeal from Rawlins County.
AFFIIKMED.

Syllabne By the Court. Mason, J.
1. The defendant in a criminel case
having offered no evidence regarding his
repuiation, no error is committed In re-
fhslng instructlons to the effect that Lis
charucter v presumed to be good and that
this presumption i= the N‘ulvniwm of evi-
dence, particolariy where the court haid In-
structed thnr he was to be regarded ax of
good charncter except so far as hls own

| tlestimony might show the contrary.
i ‘The refusal of varlous Instructions In
not to have been

Appelles,

)
|4 homiclhie case bheld
CEroneollN. d

3. Whether n rhild of five vears Is eom-
wetent to testify I« ordinerily a question
or tle final determination of the trial
romrt. The testimony of such a witness
having been admitied it Is proper to sub-
mwit to the jury the question of the welght
to be given it.

4. Where proper instroctious are glven
regardipg the conslderatlon of the testi-
mony of a five.year-old witness, It s not
error to omit to refer specifically to that
of another witness seven years of uge.
that mnatter belng covered by the genernl
chirge,

6 In a prosecutlon for homichle it is
not error to tefuse a request for an in-
struction that the fury should conslder the
omission of the state to produce a dying
statement of the decersed where the only
ovidence on this subject Indicates that
none wns made.

. The discretlon of the court in reintion
to the cross-examination by the defendant
of hizx own witness held not to have been
abmsed.

7. In a prosecntion for homicide, the
state hoving admitted the biad reputation
of the person kllled with respect to belung
penceahle and law-ablding, no erear was
committedl in wustalning {ts ohlection (o
evidenre that he bhad been divares] for
adultery am! eruelty amd had been prose-
cuted for vark public offonses,

£ 1The evidenve held to warrant a <¢on-
virtion.

N, A judgment umler the 'ndeterminate
sentence act held oot to be Invalld by rea-
son of omitting to state the minhoum
length of the term, the law placing it =t
one ear.

Alir the Justices concurring.

A true copy.
¥ D, A, VALENTINE,

Attact: L
[Seal.} Clerk Supreme Court

No. 20631
The State Dank of Eudorn, Appelice,

Th
John Brecheisen and Treralas Rrechelsen,
Appellnnt=
Appeal from Donglas County.
AFFITMED.

Syllnbus. By the Court. Parter, J.

1. In a trin] befors the court of a suit
in the nature of a creditar’s hill, the plead-
ings and admissions of defendants, who
were hosband and wife, showed that nn
exsrution on  the original  fodgment
agalnst the hushand had been retursed
unsatisfied, that shortly hefore the voam.
meneement of the actlon In which
Judgment wis rendered he executed and
deliversd] to his wife a hill of sale for his
personal property volned ot §LS00, and a
| waresanty desd for 110 aeres of valnahie
farm lanids. retnining another farm which
wik the homestead, and that the consliler-
| atlon stated in each conveyaner was one
dellar and Iove and affection. Held, In the
ahsence of any showing that defenidants
were prejudiced hy the rullug or that
they hod a rveal defense to the actlon, it
wns not mnaterial error to role that the
burden rested upou them to explain the
trnpsaction,

2, Upon the facts stated In the opinlon
there was no abpse of diseretion in the re-
fusal to permit the filing of an awendad

BUSWET.
Tustices Concurring.

Al the
LOpy.
. A, VALENTINE

A true
Attent :
Clerk Supreme Colirt

[Beal.]

No, 20472
George W. Dashiell, as Trustes, ete., Ap-
peliee,
e

MeGulre, Appelian
Shawnee County

No, 2.0
AFFIRMED.,
Syilabns. By the Court. Mnson. J.

Where nn amended petition s filedd
which recites that all the allegations of
the original petition are made u part there-
of, no error ix committed in overruling a
demurrer to the amended pleading if the
farts stated In either or both of them are
sufficient to constitute n cnuse of action.

All the Justices Joncurring.

D. A YALENTINE,
Clerk Suprcioe Court.

wW. L T
Appeal from {Division

i
Martha A. Wilson, Appelinnt,
YA
4 A.I ltﬂshlra‘;;t nl..‘.:\gsaleu.
ROT o -
waon. J.
s’iun&?her conversd lm: innd to ber tws
1802 u AR A oral _agree-
;-n't that !.mn:'nou.lﬁ ‘kecp, care for her
and -I?Iu- aud lonk after 'Iredduﬂmnmtl
Hee.” The deed recl a on -
;E.lal:u of $1L000. After the death of the

.leln_but.
A

rayed for cancellution of deed, for a
ree awanling hier a mtmtl Interest In
the land, apd rtition and rents and
profitn. Held, that a demwurrer to a
petition was Swwﬂr asustaloel,

jhu ufn“: Juntices concarriug.

3

Attest: D. A, VALENTINE,
[Senl.] Clerk Surreme Court

No. 20.100.
J. J. Schaffner, Appeiles,
R
The Estate of John Schaffoper et al, Ap-

Appeal frots Sedgwiek Count.
tm Se .
i Firat sion.
Sylinbi B Burch. J.
"!';e ne, ¥ the urel

: rule announced in the cass of Gris-
Kan, 5% ) Pac. 312, that

he: mmgmln
hiring «on-

tion in due are pot fixed, the

tinuous and the statute of tationn does

not begin to run agalust a clalm for com-

pessation nntil the service berminates, ap-

proved sod applied,
All the Justices concurring.

COpF.

T D. A VALENTINE,

Clerk Supreme Court
No. 20,101
Besate F, Lewls, Appellee,

TE

The Belis-Floto Showa Company. Appellant,

Appealed lmrizt“ Shl' Ulmw County.
v, I,

AFPFIRMED.

y the Court. Wieat, J.
he evidence and flodings examioed
nnd beld to be such as to aphold the gen-
ernl verilct,

2. Those attending eircus performances
need not amsuma that the seats provided by
the management are unsufe or make n‘
critical examination of thelr fitness for the
u;em\:;lrh patrous are Invited

o) N

3. A new trinl Is not to be granted for
newly discovered evidence uotil there in a
falr showing of diligence, and unless such
evidence would probably require a differ-
ent declslon.

All the Justicea concurring.

A tiue cupy.
Attest: D. A. VALENTINE,
S Clerk Supreme Court

No, 20,108
George Eiler, Appellont,
TH
The Atchison, Topeka & Sonta Fe Rallway
. L‘.mrupuny. Appelles.
ppeal from  Fluney County.
AFF]IIMEI{
By the Court. Marshall, J.

. The pinfurlif shipped n car of cattle
from Belolt to Garden Clty and weht with
the car under a livestock shipper’s contract.
While the car was standing alone on 5 aide-
track at Strong City, he undertook to as-
cortoin the condition of the cattle. FHe
ellmbed to the top of a ladder on the slde
aof the ear, and thinking that he couid see
better from the end of the ear, l)lawul
his right foot on a step of the ladder on
the end. with his left hand took hold of
the brakewheel at the end of the car to the
right of the end ladder, and started to
bend over so that he conid take holid of n
wooden alat In the end of the car with bis
right hand, intending to climb down toward
the lower oppaaite corner of the car at the
end untll he conld get o good view of the
cattie. He was thrown to the ground and
injured by the brakewheel inrning 1o
wns gullty of such negligence as prevents
gis récovery for the injuries sustained by

mi.

2, Under such circumstances the defend-
ant was not gullty of negligence toward
the plaintiff.

4, In an wetlon to recover dumages for
injury sustalned by n caretaker of live-
stock while cimbing nbout the ear contain-
Ing the lvestock, 1t Is not reversible error
to exclode evidense showing a  custom
among lvestaock ahippers to ¢llmb abont
and over stock cars In caring for the live-
stock therein, where the coniduct of the
wmrty sliows that bis pegligence caused his
njury.

All the Justlces concursing.

A true copy.
: . A. VALENTINBE,
Clerk Supreme Conrt

to make

Sylllnlm ",

No. 20,104,
The First Natloual Bank of Parsons, of
Parsous, Kansus, Appelles,

o
Clande E. Kennedy and
E. Kennedy, Appellants.

5. B, Stevenws, Interplender.
Appeal from Labette County,
AFFIRMED,

Exilabun Hy the Court Went., J.

1. The printer’s nffidavit siating that o
aale notice was published in the regular
aml entire lssue of ench pomber of a dally
newspaper for four weeks, the first publl.
cation being January 22 and the last Feb-
urary i, W15, the sale being on February
24, sifficiently shows publication for thirty
.ln?-u before the duy of sale.

4 A newspaper published ench @ay of
the week except Sunday is a dafly news-
A PEE. s
i i the Justices concurring.

A Lrus copy.
Attest: D. A. VALENTINE,
Clerk Supreme Court

[seal.]
No. 20,133,

Rev, Willlam Shellberg, et .ol an Pastor
aud Board of Consultors of St John's
Parish of the Homan Catholle Chuarch,
Appelles,

Mattie K. Kennod {‘:
L lgn e .

TH.

Margaret McMnhon, Appellant.
Appeal from erhlllfton County.
AFFIRMED,

Sylinbun. By the Court Porter, J
The pastor of a Catbolle church and
parish school made a written contract with
the defendaut by which the defendant
agreed to pay the church and school a cer-
tiluy sum of money when they furnished
ber # rclear ttle releaxing ber from  all
clnlms they might have to certaln preperty
h{ virtue of the lnst will nnd testament

of her deceased busband.  Held.

L TUnder section 27 of the Clvil Code
an action may be maintalned on the con-
triet for the benefit of the church and
sehonl by the person lu whose name the
contract was mode.

2 Sinee It appears that there wan it
bona fide dispute between the partics as to
whether the school amd chuorclh had ac-
quired an interest in certaln property by
virtus of the will, a compromise or wet-
tlement Laving been entersd Into o good
foith, there was sufficient copstderstion
for the agrecment fo. pay.

3. The written *contract belng ambig-

the |

nous anill uncertain with respect to whot
the rhurch and schiool weres to Jdo or leave
undone in order to release the defendant of

The nons the annuitles at
m‘mt': One aol? .'ig

5.' .:n-ttln delinguent Srmltln and

to apply on a curreut anouity which

r applied on his note lostead.
ﬂmﬁ nﬁ’nﬂ clreumstauces consid-

nyment thereof exmm held
gle,;! to satlsfy the just demunds of

parenis.
AA“&P?‘ Justices concurring.
¢ COpY.
thost: . A. VALENTINE,
fSML] Clerk Supreme Court

No. 2040
Btate of Konsas, Appelice,
Appellant.
County.

The

)
Porter Patterson,

Appeal from Etsl!rm fecond
v

labus, By the -
s"l. In a ﬁrns’rr‘lltlﬂ for persfstent viela-
tion of the probibitory lguor law, it is
ot error to deny & motlon of the defen-
dant to require state fo elect on which
of sevarnl rr:rau vonvictinons A In and
prnrmiun ?rh count It rely for
convietion en that connt .

2 Certaln al i errors In the admis-
slon of evidence have been examined. The
evidence compl 1 of was Jretent

3. There wad no error in the cross ex-
amination of the defendant

£ It is not much miscondwet as will
ecnuse n Judgment of eonviction to be re-
versad for a county attorsey, in hix clos-
ing argument to a Jury, to say that If the
jury shounld disregard the evl of ter-
taln witnesses nnd return a verdlet of not
rum‘r. it would be of no use to try other
¢riminal cases and that he might as well
dismiss them, for the reason that the state
depends for convietion in those cases upon
the same closs of testimony an that intro-
doeed on the trial in which the argument
i= _muide.

5. Certnin Instrnctions have been ex-
smined. They fully cover the law ona.
cerning the mutters complalped of, atil
thers wax no error in glving or rrfn:ln;
instroctions

All the Justlices concurring except Daw-

A trus COpy. E

Attest:

[Seal.]

D. A VALENTINE
Clerk Supreme Court
. No. 20,145,
0. H. Johnston, Appellant,
e

A F“l}t 'mll. L; “;‘:rﬁlo‘:m@:lun;iy
obhn .
PUSS AFFIRME

Syllabus. By the Court. Johnston, C. J.

1. It devoives on one who orders goods
of a particular kind or quallty to make
un early luspection of recel to
determine whether they comply with the
terms of the contract and to give notice of
defects within a reasopable time after the
discovery of the anme.

2. The mere receipt of s does pot
necessarily amonnt to a walver of defects,
but the buyer iz bound to exe ren-
sonnble care in the mnatter of Inspection
and Is chargeable with knowledge of such
defects as are external and vikible and
which are observable from an ordinary sx-
amination, and whether he has scted with
reasonnble diligence in that respect amd
given npotice discoversd dafects to the
veller within a reasonable time, are ordl-
mnr!lf' questions for the determination of

ury.

the -

3. The finding that there was no walver
of defects in the fuﬂoa.ll purchased by the
defendant = sustnined.

4. Ope who clalms Jamages on moconnt
of n bremch of contract must npet only
prove the Injury sustalned, but must also
show with reasonahle certainty the amonnt
of damsges suffersd os a resuit of the
infury.

All the justices concurring.

A trie copy.
Attest: D. A VATENTINE,
L) Clerk Supreme Court

No. 20,144
W. D. Wilson, Appellant,
e

J. T.l .}ohnmllll. Appeilee.
Appeal from on County.
i A?FIBS;ED.
Syllabun. By the Court Bureh,
The evidence oxamined and held to sus-
tuin findings that the defendant's name
was written on the back of the notes sued
on withoot his suthority and without con-
slderation.
All the Justices concurring.

A troe copy.
Attest: D. A. VALENTINE,
[8Benl.j i Clerk Supreme Court.
[First pubiished in The Topela  Stais
Journal, May 11, 1014.]

ELECTION PROCLAMATION.
Mayor's Offico, Topeks, Kansas.
May 10th, 1910,
WHEREAS, on May Sth, 1914, the Board
of Commissioners of the City of Topeka,
KEansas, duly passed Ordinance No. «r:.:{
entitled “An erdinance authorizin n
directing the Mayor of the City of To .
aneas, fo issue a proclamation ecalllng
an election for the ;mr se of submitting
to the legnl votera of sald city propositions
to construct certaln fmprovements In sald
city and issue the bonds of said clity to
pay for the coustruction of sald Improve-
ments.” and
WHEREAS. anld ordinance was duly ar-
proved on May Sth, 1916 and was d“l
published and took effect on May Sth, 191
n

nd

WHEREAS, sald ordipance provided thac
satd eloction should be beld on Wednesday,
May Alat, 1918

NOW, THEREFORE. J. E. House,
M f the City of Topeka, woder nm‘l
pursiaant to the provisfons of sald ordl-
nance No, #8Zi, do bereby prociaim wnd
ives notlce that an election will be heid
n mald City of Topeka ot Wednesday,
May Jlst. 1916, for the purpose of s
mittiug to the voters of sald city the fol-

lowin m!wnitlnni:
'%lg.& L T‘EIR g_?l{_.}.{’;\rlxa BE
Do ALl

“Hhnll the Mayor and Commissloners of
the City of Topeks be anthorized to en-
large t eant wing of the City Hall, In
sald City, by extending the ssme thirty
(#) feet enst, and to purchase land neces-
sary therefor, to remodel the interlor =n
install an eclevator in ssid City Hall a
borrow the sum of Beventy-seven Thou-
sand, Five Hundred Dollars (57750000
and fasue the bonds of sald City In that
amount to pny therefor¥”

“SHALL THE FOLLOWING BE
DOPTED?

all clalms under the will, It was proper

te recelve orapl testimony in order to show |

an agrement made before the contract was
redoced to writing ta the effect that the

defendant was to commence wmoage kind of |
,mand, Five Hoodred Dollars (§2
and
[nmnllnl o pay therefor?”

an acetion to have the will declared null
and vold, to whicrh the church and school
were to Interpose no defonse,

4. Upon evidence showiug that the -'Io-,l

feadant brought an  action  ngniust
charch and school and

the |
procared a decres

qufeting her title to the property described |

In the will, and that defendants In that |
suit Interposed to defense. the plalutifis
In the present action are eatitled to pe.
cover upon the agreement.

All the Jupaces concurring.

A Irue copy.
D. A, VALENTINE,

Attenst :
[Seul.] Clerk Supreme Court

No, 20.14.
Friedericka Geffert and Henry Geffert.
Appellants,
v

. N
Adolph Geffert et nl.. Appelioes
Appeal from Washingten County.
AFFINMED,
Syllabus, By the Court Dmwson, J.

1. Rule followed that a court of equity
will not enforce a forfeltnre whers clream-
stances permit it to declioe to do o @il
where the substantisl cights of the partden
demanding the forfeituro ean otherwise be
adequately protected and compensated,

2. The phlalntdffs owued o section of
land. As they grew old and feeble nod
the manageinent of thelr lanida beenme o |
burden to them. they conveysd their Iamd
(o their four sons, A quarter sectiom to
each. FEach deed contaloed the following
proviglon:

“The party of the weond part shall pay
to the purties of the firat jinrt the sum of
Two nunidredl Dollars (E200.00) per an-
nom ss follows: Two Hundred Dlollars |
(§200,00) to bBe puld on the first day of |
May, 198 and u {1ke sam to be pmld on tle
first day of May Iln each suc ug year
during the ife tiow of the sald parties of
the first part or either of them. ™
r7s should the said party of the
second part fail 1o make Fnts  ns
above sot forth or fail to pay all wxes, or
taxes that may be levied against the sald
Innd for a period of one year after the smid
payments shall beenine due. the premises

i 3 wha b rine

mnther tweniy-two years later. her dangh-
an sction i her '-hﬁu .
alleging that they had ‘

1} revert to an
R e

| ment,

| voat the mmount s

A %]
“Sha!l the Muyor and Commissioners of
City of Topeka be authorized to con-
a pew Clty Jall on the present slie
b and JTeackeon Sireets, In sald Clty,
orrow the sum of Twenty-two Thoo-
* S0 a)
axtié the bonds of sald Clty in that
The ballots used st sald election shall
have printed thereon each of anld proposi-
tione In worda and figures an above
furth, If a majority of the vates cast ak
anld elecilom whull he In faver of wny or
all of sald propoxitisus, then the M’Ir-w
and Commissdonera shal! be suthorized fo
construct eaviy lmsu‘nvmm-m. the propes-
I have recelved the ma-
tes cant st snld election,
is in the asmount above
rh proposition for the con-
struction of such Improvement. Snid banods
alall be issned (8 denominstions of not jess
than five hundred dollars ($50G.00) and
not more  than  ope  thomsand doliars
(51,000,000}, and the same shall be run
for m prriod of thirty years (30) yenrs and
shall ar interest at the rate of four (4)
per cent per nuunlo, payuble semi-aunuslly
anil the mame sbhall not be sold for leas
than their fare value and no eommi
ar comnpeneation shall be allowsi] for thely
e, Jore any of the sald Londs shsi)

| be issusd and before any contract shall be

let for the construction of suvch lmprove-
rilspue nid specifications

ahall bé om file and approved and adopted
by the Maryor and Commissioners and such
improvement shall structel in ne-
corduonce with salil  plyr ned  apecifies -
tious, Mo contract shall be st Tor the con-
struction of sueh improvement to expesd in
bove specifisd |n the re-
spective proposition therefor.

Hald election shall be held under a
purstnnt (o the geaeral slection fawn
the State of Kansas: the openin
ing of the vouln nnd the nleﬂ,ﬁm af per-
#nna to serve s Jodges amd clerks at sa'd
eloction, In each of the electivi precinets
of sald clty, nnd the ranvas of the return
and the declaration of the resuit thersof,

| shall be done mnd eurched on at the thme

and In the manner ss provided
IN WETKERR WHEHEOF. T have e
nnte set my batd, this 10th duy of May,

16
JAY B FIOUSE,
% opeka Wilds
Magor, City of T Sha County,

Attest: ETTA M. COV.
el HLL, City Clerk

a r




